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(2) Administer oaths and examine
witnesses;

(3) Compel the production of docu-
ments and appearance of witnesses in
control of the parties;

(4) Compel the appearance of wit-
nesses by the issuance of subpoenas as
authorized by law;

(5) Issue decisions and orders;

(6) Take any action authorized by the
Administrative Procedure Act;

(7) Exercise, for the purpose of the
hearing and in regulating the conduct
of the proceeding, such powers vested
in the Attorney General as are nec-
essary and appropriate therefore; and

(8) Take other appropriate measures
necessary to enable him or her to dis-
charge the duties of the office.

(b) Enforcement. If any person in pro-
ceedings before an Administrative Law
Judge disobeys or resists any lawful
order or process, or misbehaves during
a hearing or so near the place thereof
as to obstruct the same, or neglects to
produce, after having been ordered to
do so, any pertinent book, paper, or
document, or refuses to appear after
having been subpoenaed, or upon ap-
pearing refuses to take the oath as a
witness, or after having taken the oath
refuses to be examined according to
law, the Administrative Law Judge re-
sponsible for the adjudication may,
where authorized by statute or law,
apply through appropriate counsel to
the Federal District Court having ju-
risdiction in the place in which he/she
is sitting to request appropriate rem-
edies.

[54 FR 48596, Nov. 24, 1989. Redesignated and
amended by Order No. 1534-91, 56 FR 50053,
50055, Oct. 3, 1991; Order No. 1635-92, 57 FR
57672, Dec. 7, 1992]

§68.29 Unavailability of Administra-
tive Law Judge.

In the event the Administrative Law
Judge designated to conduct the hear-
ing becomes unavailable, the Chief Ad-
ministrative Hearing Officer may des-
ignate another Administrative Law
Judge for the purpose of further hear-
ing or other appropriate action.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.33

§68.30 Disqualification.

(@) When an Administrative Law
Judge deems himself or herself dis-
qualified to preside in a particular pro-
ceeding, such judge shall withdraw
therefrom by notice on the record di-
rected to the Chief Administrative
Hearing Officer.

(b) Whenever any party shall deem
the Administrative Law Judge for any
reason to be disqualified to preside, or
to continue to preside, in a particular
proceeding, that party shall file with
the Administrative Law Judge a mo-
tion to recuse. The motion shall be
supported by an affidavit setting forth
the alleged grounds for disqualifica-
tion. The Administrative Law Judge
shall rule upon the motion.

(c) In the event of disqualification or
recusal of an Administrative Law
Judge as provided in paragraph (a) or
(b) of this section, the Chief Adminis-
trative Hearing Officer shall refer the
matter to another Administrative Law
Judge for further proceedings.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.31 Separation of functions.

No officer, employee, or agent of the
Federal Government engaged in the
performance of investigative or pros-
ecutorial functions in connection with
any proceeding shall, in that proceed-
ing or a factually related proceeding,
participate or advise in the decision of
the Administrative Law Judge, except
as a witness or counsel in the proceed-
ings.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.32 Expedition.

Hearings shall proceed with all rea-
sonable speed, insofar as practicable
and with due regard to the convenience
of the parties.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.33 Appearance and representa-
tion.

(a) Appearances. Any party shall have
the right to appear at a hearing to ex-
amine and cross-examine witnesses,
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§68.34

and to introduce into the record docu-
mentary or other relevant evidence, ex-
cept that the participation of any in-
tervenor shall be limited to the extent
prescribed by the Administrative Law
Judge.

(b) Representation. (1) A party may be
represented by an attorney qualified
under paragraph (b)(4) of this section,
at no expense to the Government.

(2) Any person compelled to testify in
a proceeding in response to a subpoena
may be accompanied, represented, and
advised by counsel.

(3) The Department of Justice may be
represented by the appropriate counsel
in these proceedings.

(4) Qualifications of attorneys. An at-
torney at law who is admitted to prac-
tice before the federal courts or before
the highest court of any state, the Dis-
trict of Columbia, or any territory or
commonwealth of the United States,
may practice before the Administra-
tive Law Judges. An attorney’s own
representation that he/she is in good
standing before any of such courts
shall be sufficient proof thereof, unless
otherwise ordered by the Administra-
tive Law Judge.

(5) Except for a government attorney
filing a complaint pursuant to sections
274A, 274B, or 274C of the INA, each at-
torney shall file a notice of appear-
ance. Such notice shall indicate the
name of the case or controversy, the
case number if assigned, and the party
on whose behalf the appearance is
made. The notice of appearance shall
be signed by the attorney, and shall be
accompanied by a certification indicat-
ing that such notice was served on all
parties of record. A request for a hear-
ing signed by an attorney and filed
with the Immigration and Naturaliza-
tion Service pursuant to section
274A(€)(3)(A) or 274C(d)(2)(A) of the
INA, and containing the same informa-
tion as required by this section, shall
be considered a notice of appearance on
behalf of the respondent for whom the
request was made.

(6) Authority for representation. Any
individual acting in a representative
capacity in any adjudicative proceed-
ing may be required by the Administra-
tive Law Judge to show his/her author-
ity to act in such capacity.

28 CFR Ch. | (7-1-97 Edition)

(c) Withdrawal or substitution of an at-
torney. Withdrawal or substitution of
an attorney may be permitted by the
Administrative Law Judge upon writ-
ten motion.

[54 FR 48596, Nov. 24, 1989. Redesignated and
amended by Order No. 1534-91, 56 FR 50053,
50055, Oct. 3, 1991]

§68.34 Legal assistance.

The Office of the Chief Administra-
tive Hearing Officer does not have au-
thority to appoint counsel.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.35 Standards of conduct.

(a) All persons appearing in proceed-
ings before an Administrative Law
Judge are expected to act with integ-
rity, and in an ethical manner.

(b) The Administrative Law Judge
may exclude from proceedings parties,
witnesses, and their representatives for
refusal to comply with directions, con-
tinued use of dilatory tactics, refusal
to adhere to reasonable standards of
orderly and ethical conduct, failure to
act in good faith, or violation of the
prohibition against ex parte commu-
nications. The Administrative Law
Judge shall state in the record the
cause for barring an attorney or other
individual from participation in a par-
ticular proceeding. The Administrative
Law Judge may suspend the proceeding
for a reasonable time for the purpose of
enabling a party to obtain another at-
torney or representative.

[54 FR 48596, Nov. 24, 1989. Redesignated by
Order No. 1534-91, 56 FR 50053, Oct. 3, 1991]

§68.36 Ex parte communications.

(a) General. Except for other employ-
ees of the Executive Office for Immi-
gration Review, the Administrative
Law Judge shall not consult any per-
son, or party, on any fact in issue un-
less upon notice and opportunity for all
parties to participate. Communications
by the Office of the Chief Administra-
tive Hearing Officer, the assigned
judge, or any party for the sole purpose
of scheduling hearings, or requesting
extensions of time are not considered
ex parte communications, except that
all other parties shall be notified of
such request by the requesting party
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